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A. Preliminary
Activities in the trade sector, where the
boundaries of a country is no longer an obstacle in
doing business transactions. Trading has begun to lead
to a shared single market. Mobilization of goods and
services on a global scale requires standardization and
legal protection. Trade is a very important factor in
improving the country's economy. In a single market ,
of course, requires standardized regulations and is
expected to provide protection to countries that carry
out international trade transactions.
Trade trafic whose object was Intellectual
Property Riughhts (IPRs) is increasing rapidly,
work and human intelligence it was time to
get protection an effective by the law from all forms
of abuse, including works produced by the inventors
in the invention in the global world trade. However,
violations often occur. Therefore effective law
enforcement is needed to protect patent holders and
inventors.
Indonesia places KI law enforcement as one of the
priorities in carrying out development and legal
development.
Enforcement of Rights Patents in the field of
ICT, are still not familiar in the society hence the need
for the actions of the government to overcome the
obstacles - obstacles or barriers in the enforcement of
the Law on the Rights of Patent especially in the ICT
sector both in domestic and abroad so as to protect the
rights Intellectual Property owned by the
community. Based on the description above, this
article will discuss law enforcement efforts to provide
legal protection for Patent holders and the obstacles
encountered in law enforcement Patents ?
B. Method
The research approach used in this study is
normative juridical. P enelitian normative that is an
approach that is based on the logic of science whose
object is the normative side of law Patents . In this
study, the authors see the law as a rule of law
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according to the doctrine of the flow of positivism in
the flow of legal science .
This research is analytical descriptive, which
describes the state of the object under study and a
number of factors that influence the data obtained are
collected, compiled, explained, and then
analyzed. Descriptive research is research that aims to
describe something in a certain place and at a certain
time. In this research, primary data sources and
secondary data sources are used, which include:
a. Primary legal materials, namely binding legal
materials, consisting of statutory regulations,
jurisdiction, and treaties. The primary legal
material used in this study is national legislation.
b. Secondary legal materials, namely all legal
materials that provide an explanation of primary
legal materials. Includes journals, reference books,
the results of scholarly works, scientific research
results that review the legal issues examined by
involving other social sciences. Secondary legal
materials are mainly legal books including theses,
and legal dissertations, explanations of the law and
legal journals.
c. Tertiary legal materials, i.e. all legal materials that
provide instructions / explanations for primary and
secondary legal materials. Includes material from
internet media, dictionaries, articles in journals or
newspapers.
The method of obtaining the legal material of
this research, both for primary, secondary and tertiary
legal materials is carried out through literature
study. By reading books, legislation, websites on the
internet and research results related to this research
topic. In this study the authors used data collection
techniques with literature study in the form of data
collection through library research by studying books /
literature relating to the titles and issues discussed in
this study. In addition to library research, this research
is also conducted through cyber media , namely by
seeking information and news about problems related
to this research via the internet. While the study of
documents in the form of data obtained through legal
materials in the form of laws or regulations relating to
this research.
Data analysis technique is done by means of
the data obtained will be analyzed
qualitatively. The conclusion drawn using deductive
thinking is a way of thinking that is fundamental to
things that are general and then draw conclusions that
are specific in accordance with the subject
matter. After the data analysis is complete, the results
will be presented descriptively, namely by telling and
describing what they are in accordance with the
problems examined in this case the problem of law
enforcement Patents in the Field of ICT . From these
results, conclusions can be drawn which are answers
to the problems raised in this study.
C. Discussion
Patent Protection of a Country is inseparable
from the registration system adopted by that
State. There are 2 systems
of known Patent Systems , namely:
1) First to file, i.e. a Patent is given to the person who
first submits a Patent application called First to
file.
2) First to inventory, i.e. Patents will be given to an
invention that is settled first / who first finds.
Indonesia itself uses the First to
file system which is stated in Article 11 which states
that: Unless proven otherwise, the party considered as
an Inventor is a person or persons who are first stated
as Inventors in an Application.
The Patent Application in question is granted
to the inventor or the party who receives further rights
from the inventor whose inventions meet
the Patent protection requirements , that is, has a
novelty value, contains an inventive step, and can be
applied in the industry. Even so, regulated works that
do not include the invention, include:
a. Aesthetic creations;
b. Scheme;
c. Rules and methods for carrying out activities;
d. Rules and methods that only contain computer
programs;
e. Presentation about information;
f. Discovery ( discovery ).
There are also those that are included in the
invention but cannot be patented , including:
a. Processes or products that are announced, used or
carried out in conflict with statutory regulations,
religion, public order or decency;
b. Methods of examination, treatment, treatment and /
or surgery applied to humans and / or animals;
c. Theories and methods in science and mathematics;
d. Living things, except micro-organisms; or
e. Biological processes that are essential for
producing plants or animals, except nonbiological
processes or microbiological processes.[1]
The Patent Holder is given the Exclusive
Right of the State to carry out his invention or give his
authority to others to carry out within a certain period
of time. So that if a party violates the exclusivity of
a Patent holder or commits one of the actions
contained in the rights of a Patent holder it can be
categorized as a Patent infringer .
Law enforcement is intended to improve
order and legal certainty in society. This is done,
among others, by disciplining the functions, duties and
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authority of institutions tasked with enforcing the law
according to the proportions of their respective scope,
and based on a good system of cooperation and
supporting the goals to be achieved.[2] Law
enforcement is strongly influenced by the
circumstances and social interactions that occur within
the community, can be included in the community that
maintains or develops a system of rights based on
status, or a society with sharp differences between
" the have " and " the have not ", Or a society within
an authoritarian environment, will put in place a
different law enforcement system than an open and
egalitarian society. In other words, the right and fair
law enforcement is determined by the will and
participation of community members, not solely the
desire of law enforcement actors.[3]
In U ndang- U ndang No. 13 of 2016
concerning Patents , the abolition of Patents is part of
the law enforcement aspect. Article 137 of
the Patent Law states that abolishing a Patent
will eliminate all legal consequences relating to
the Patent and other rights derived from
the Patent . Meanwhile, Article 141
states that patents that have been deleted cannot be
revived, except based on the decision of the
Commercial Court. Patent holders who feel that their
rights have been impaired can also submit an
application for Provisional Determination to the
Commercial Court with the aim of preventing the
entry of goods allegedly infringing the Patent and / or
rights relating to the Patent , to secure and prevent
evidence by the violator, and / or to stop violations in
order menc glorious greater losses.
Chairperson of the Association of Indonesian
Intellectual Property Consultants, Cita Citrawinda at
least noted that there are five mechanisms for
abolishing patents as stipulated in Law No. 13 of
2016. First , a Patent holder can submit a request in
writing to the relevant Minister if he wants all claims
to be deleted. Second, third parties can file a written-
off suit through the Commercial Court. The reasons
can vary, such as not having novelty, do not constitute
the scope of the invention and do not include an
invention that can be patented. Third, patents
originating from Genetic Resources (SDG) or sourced
from traditional knowledge, but do not mention their
origins can also be requested to be abolished. "A third
party who can prove its origins can file a removal
suit. K eempat , holder Patents / licensee can
download gajukan deletion request to the PN
Commerce. "For example, there is the same invention
but is given to other holders so that the same invention
is written off. Fifth , the removal of a Patent can also
be filed by prosecutors or other parties representing
national interests to the Patent holder and licensee
submitted through PN Niaga. The reason of the
prosecutor is limited, namely that the compulsory
licensor is apparently unable to prevent the
implementation of a Patent in a form and manner that
is detrimental to society within 2 years after the
compulsory license has been granted.[4]
With respect to Patent holders , prosecutors
may file a Patent write-off if the Patent holder does
not make products or use pros es in Indonesia. B ila
refer to Article 20 U ndang- U ndang No. 13 2016
About Patent holder Patent obliged to make the
product or using the process in Indonesia that support
the transfer of technology, investment absorption, and
/ or absorption of employment. If a Patent holder does
not fulfill this obligation, a patent application may be
filed against the relevant Patent holder .
The Appeals Commission is authorized to
write off Patents , if the Patent holder does not fulfill
the annual payment obligation. Menkumham is
required to notify the Patent holder within 30 days
before the Patent is declared void because it does not
fulfill the obligation to pay annual fees. abolition of
a Patent may be valid for all or part of the date on
which the abolition decision has a permanent legal
force. If a partial claim is requested or the Commercial
Court decides to write off a part of the claim, the
claim is adjusted by not expanding its scope.
An applicant who wishes to register
a Patent but is subject to substantive conditions and
has canceled his Patent so that he feels objected to the
decision, may sue the matter with the Commercial
Court as a last resort. Before filing a case with
the Commercial Court , an applicant whose patent is
denied may make an effort by making an appeal to
the Patent Appeal Commission . If it will continue to
take further legal efforts. Then, the applicant can take
legal action to the Commercial Court as contained in
Article 72 paragraph (1), namely: (1) The applicant or
his Proxy can file a lawsuit over the decision of
refusing the Patent Appeal Commission to the
Commercial Court within a maximum period of 3
(three) months from since the date of sending the
rejection notification letter. The Patent Appeal
Commission is independent, that is not subject to
anyone's will and works based on expertise.
Law Enforcement of infringement
of patent rights can be pursued through civil or
criminal channels depending on its nature. The
settlement of a Patent dispute is regulated in Chapter
XIII, in Article 142 it says that those who feel their
rights ( Article 19) have been harmed can sue to the
Commercial Court. P emegang Patents can be sued to
the Commercial Court if the patent granted to anyone
other than the parties obtain patent.
The Patent Holder / licensee has the right to file a
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claim for compensation to the Commercial Court
against any person who intentionally and without the
right to commit acts that harm the rights of
the Patent holder .
The claim for compensation can only be
accepted if the product / process has been proven to
have been made using an invention that has been
granted a patent . If you want to file a criminal claim
for violation of a Patent or a simple Patent , then the
parties must first take the path of mediation
( Article 154 UUP).
P emegang Patent aggrieved rights can also
apply to the Commercial Court Determination While
the goal: to prevent the entry of products allegedly
infringing the patent and / or rights pertaining to
the patent ; to secure and prevent evidence by
violators; and / or to stop violations in order to prevent
greater losses. With respect to the application for the
Provisional Determination, the Commercial Court
may grant, strengthen, cancel, or refuse .
"Any person without the approval of
a product Patent holder is prohibited from
making, using, selling, importing, renting,
delivering, and / or providing for sale,
leasing, or delivering
a Patented product. Meanwhile, for
the process Patent holder ," Everyone is
prohibited from use a patented production
process to make goods or other actions.
The criminal provisions are regulated in a
complaint offense, namely in Article 161, Article 162,
and Article 164 of Law No. 13 of 2016
concerning Patents . Every person who intentionally
and without the right to infringe on a Patent , is
sentenced to a maximum of four years imprisonment
and / or a maximum fine of Rp 1 billion. Whereas
a simple patent infringement is subject to half the
threat of a patent infringement penalty . Law No. 13 of
2016 concerning Patents shall also regulate offenses
for complaints against whistleblowers on
all Patent application documents from the date of
receipt until the date the Patent is announced . Any
person who violates this provision can be sentenced to
a maximum imprisonment of 2 years. Addition to the
provision of criminal provisions in
the Patent Law also applies to anyone who causes
health and / or environmental disturbances, sentenced
to a maximum imprisonment of seven years and / or a
fine Rp 2 billion at the most. Whereas for anyone who
results in human death, shall be sentenced to a
maximum term of 10 years and / or Rp. 3.5 billion.
Patent Holders may also sue if
the Patent holder does not approve the amount of
compensation and method of payment as stated in
Article 89 which states : "The Ministerial Decree
concerning the granting of a Compulsory License as
referred to in Article 88 paragraph (1) can be
submitted to the Commercial
Court." Patent holders can also sue if they object if
their patent is deleted. Elimination of Patents
is regulated in CHAPTER XII. The claim for abolition
of the Patent itself is contained in Article 132
paragraph (2), (3 ) and (4) which states : (2) The claim
for written off for reasons as referred to in paragraph
(1) letter a and letter b shall be submitted by a third
party to the Patent Holder through the Commercial
Court. (3) A claim for written off for reasons as
referred to in paragraph (1) letter c may be filed by
the Patent Holder or License recipient to the
Commercial Court so that other Patents the same
as his Patent are written off. (4) The claim for deletion
as referred to in paragraph (1) letter d and letter e shall
be submitted by the prosecutor or other party
representing national interests to the Patent Holder or
recipient of the compulsory License to the
Commercial Court.
Settlement of Patent Rights is regulated in
Chapter XIII. The rules governing patent rights
disputes are contained in Article 143 which states :
(1) The Patent Holder or License recipient is entitled
to file a claim for compensation to the
Commercial Court against any person who
intentionally and without the right to commit acts
referred to in Article 19 paragraph (1)
(2) A claim for compensation submitted for an act as
referred to in paragraph (1) can only be accepted
if the product or process is proven to be made
using an invention that has been granted
a patent .
In addition to compensation, the aggrieved
Party may also ask the Commercial Court to issue a
temporary determination letter contained
in Article 155 aimed at:
a. prevent the entry of goods allegedly infringing
the Patent and / or rights relating to the Patent ;
b. secure and prevent the disappearance of evidence
by violators; and / or
c. stop the violation in order to prevent greater losses.
Due to a lawsuit through the Commercial
court, legal remedies that can be picked up next are
through legal appeal to the Supreme Court. In addition
to the litigation dispute settlement, patent rights can be
reached by the non-litigation regulated in Article 153
which states :
(1) In addition to dispute resolution as referred to
in Article 143, the parties can settle the dispute
through arbitration or alternative dispute
resolution.
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(2) Settlement of disputes through arbitration or
alternative dispute resolution is carried out in
accordance with statutory provisions.
Patent disputes can also be brought into the
domain of the Criminal Code if something is
prohibited by law . Prohibited acts in the Patent Law
are regulated in Article 160 which states that:
Any person without the consent of
the Patent Holder is prohibited:
a. in the case of Patents : making, using, selling,
importing, renting out, delivering, and / or making
available for sale, leasing, or delivering patented
products ; and / or
b. in the case of a Patent- process: uses a production
process that has been granted a Patent to make
goods or other actions referred to in letter a.
For Criminal Provisions
for Patents and simple Patents are
different. Patent criminal provisions are regulated
in Article 161 which states :
"Any person who intentionally and without
the right to commit acts as referred to
in Article 160 for a Patent , shall be
sentenced to a maximum imprisonment of 4
(four) years and / or a maximum fine of Rp
1,000,000,000.00 (one billion rupiah)."
For simple Patent Criminal
provisions contained in Article 162 which
states : Any person who intentionally and
without the right to commit acts referred to
in Article 160 for simple Patents , shall be
sentenced to a maximum imprisonment of 2
(two) years and / or a maximum fine of
Rp500. 000,000.00 (five hundred million
rupiah).
The sentence is even tougher if the act causes
health / environmental disturbance to result in death
set in Article 163 which states :
(1) Every person who violates the provisions as
referred to in Article 161 and / or Article 162,
resulting in health and / or environmental
problems, shall be sentenced to a maximum
imprisonment of 7 (seven) years and / or a
maximum fine of Rp 2,000,000. 000.00 (two
billion rupiah).
(2) Any person who violates the provisions referred to
in Article 161 and / or Article 162, resulting in
human death, shall be sentenced to a maximum
imprisonment of 10 (ten) years and / or a
maximum fine of Rp3,500,000,000.00 (three
billion five hundred million rupiah). [5]
Criminal provisions in patents do not only
apply, there are rules governing breach of
confidentiality that have been stated in Article 164
states:
Every person who intentionally and without
the right to leak confidential Application
documents as referred to in Article 45
paragraph (1) shall be sentenced to a
maximum imprisonment of 2 (two) years. "
Enforcement of intellectual property rights is
a legal route that is still used to force people to obey
other people's IPs. Enforcement is usually done in two
ways: first , people have the right to bring violators to
justice or institutions that function as courts on the
basis of IPR violations. All criminal proceedings in
violation of Patent rights still use the applicable
procedural law. However, if there is a violation
of patent rights , prior mediation is preferable if
possible . Which legal remedy can be obtained
depends on what authority is given to the judge by
law. Usually, legal remedies that can be given include
compensation, destruction of violations, interlocutory
decisions and others. The second way , which can be
used to force people to obey IPR is through the
State. In many countries, the state has the right to
punish people who violate laws and regulations using
criminal sanctions.[6]
Article 153 paragraph (1) of Law Number 13
Year 2016 Regarding Patents , states that in addition
to dispute resolution through the Commercial Court
channel, the parties can settle the dispute through
arbitration or alternative dispute resolution. There are
several reasons behind the emergence of interest and
attention to ADR ( Alternative Dispute
Resolution ): First , the need to provide a dispute
resolution mechanism that is more flexible and
responsive to the needs of the parties to the
dispute; Second, to strengthen community
involvement in the dispute resolution process; and
third, expanding access to achieve or realize justice so
that each dispute that has its own characteristics which
sometimes does not fit into one form of settlement,
will be suitable with another form of settlement, so
that the parties can choose the best mechanism.[7]
Many cases of disputes in the field of IPR
that are resolved through the courts cause the burden
of the settlement of district courts to increase, causing
a buildup of cases which results in congestion in its
settlement. This will ultimately have a bad impact on
the parties to the dispute, because in the litigation
process it tends to produce new problems because of
their win-lose, unresponsive, time consuming process
of litigation, and open to the public.[8]
The implementation of law in the community
apart from depending on the community's legal
awareness is also very much determined by law
enforcement officers, because it often happens that
some legal regulations cannot be implemented
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properly because there are some law enforcers who do
not carry out a legal provision as it should.[9]
There are four obstacles faced in trying to
find out where a Patent infringement has occurred ,
namely the difficulty of knowing that
a Patent infringement has occurred , there are limited
personnel from the investigators and investigators at
the Patent Office to investigate
the Patent infringement problem , Patent holders often
do not want to complain about the problem of
violations Patents , and inventions that have been
violated have not been registered, so the protection
provided cannot be maximized.[10]
Efforts to achieve order and justice in law
enforcement have changed and improved the justice
system itself, as well as efforts to improve human
resources and empowerment of the judiciary and other
law enforcement agencies (the Police and Prosecutors'
Office) as well as community participation to realize
the law just and protect the people.[11]
D. Conclusion
The aspect of law enforcement regulated
in Law No. 13 of 2016 concerning Patents
including those concerning the mechanism for
removing patents . The Patent Holder is obliged
to make products or use processes in Indonesia
that support technology transfer, investment
absorption, and / or employment. The Patent
Law also authorizes the Appeals Commission to
abolish Patents , if the Patent holder does not
fulfill the annual payment obligations. The Patent
Holder / licensee has the right to file a claim for
compensation to the Commercial Court against
any person who intentionally and without the
right to commit acts that harm the rights of
the Patent holder . The claim for compensation
can only be accepted if the product / process has
been proven to have been made using an
invention that has been granted a patent . If you
wish to file a criminal claim for violation of
a Patent or a simple Patent , the parties must first
resort to mediation. Patent holders who feel that
their rights have been impaired can submit an
application for Provisional Determination to the
Commercial Court. Patent Crime is a complaint
offense and also regulates offense against a
whistle-blower on all patent application
documents from the date of receipt until the date
the Patent is announced .
Inhibiting factor p enegakan
law Patents are fak tor officers and law enforcement,
infrastructure, human resources are there who do not
understand the technical registration details right
to patent , so we can say law enforcement is less
effective because the culture of Indonesian people
are still communal and public knowledge
about Patent rights are also lacking . K endala in the
case of legal substance patent , institutional and legal
culture affect law enforcement and the legal protection
of patents in particular Article 13 Law of Patents , the
necessary implementing regulations in the form of
distribution of rewards that can support the creation of
law enforcement. It is expected that in the future more
comprehensive and adequate implementing
regulations will be formed for the creation of legal
protection for inventors and patent holders. In
addition, the understanding of law enforcers
about patents is uneven, especially for law
enforcement officials who still have a different
perspective , so that there is no unity of opinion within
the framework of patent law enforcement .
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